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THE MEDICO-LEGAL SOCIETY 


Thursday, January 11, 1968 


A MEETING of the Medico-Legal Society was held at the Royal Society of Medicine, 
1, Wimpole Street, London, W.1, on Thursday, January 11, 1968, at 8.15 p.m., 
when Sir Norman Skelhorn, KBE, QC, Director of Public Prosecutions, gave a 
talk on “The Russian Criminal and Penal Systems.” 

Master B. A. Harwood, MA, President of the Society, was in the Chair. 

The PRESIDENT said that one of their distinguished members of long standing, 
Sir Norman Skelhorn, Director of Public Prosecutions, who needed no intro- 
duction to them, had that night kindly come to their meeting, across the frozen 
wastes of Trafalgar Square from the happily named Spring Gardens, to give them 
a talk, appropriately in this season, on the Russian Criminal and Penal Systems. 
It was a pleasure to ask him to do so now. (Applause.) 


THE RUSSIAN CRIMINAL AND PENAL 
SYSTEMS 


by Sir Norman Skelhorn, KBE, QC 
(Director of Public Prosecutions) 


Sir NorMAN SKELHORN: I feel that at the outset I must make it clear that I am 
not in any sense an expert on the subject on which I am speaking. I say that so that 
there shall be no room for misunderstanding and so that at least I may be, I hope, 
absolved from any accusations of fraud. My knowledge of the criminal and 
penal systems of the USSR is really confined to that which I gained during a 
fortnight’s visit which I was privileged to make to the USSR in August and 
September of 1966, when I was a member of a delegation of English lawyers 
headed by the Honourable Mr. Justice Scarman. This visit was officially arranged 
under an agreement between this country and the Soviet Union which provided 
for exchanges of delegations on various topics in various fields, including delega- 
tions of lawyers; and thus it was that we six lawyers went from this country. 

The schedule for our visit provided for meetings and discussions over a wide 
field with those engaged in working the legal system, and we met in the course of 
our tour a cross-section, I think representative, of those so engaged at various 
levels, including Government officials, judges, practitioners, academic lawyers and 
legal research workers. We were also able to see three penal institutions: one, a 
prison in Moscow; two, a labour camp; and three, a correctional institute for 
juvenile delinquents. 

Although our programme provided for visits to certain courts this was for one 
reason or another found to be impracticable, and accordingly we did not have the 
advantage of seeing any court in action. This I personally felt, as indeed we 
all felt, was most unfortunate because, after all, whatever codes, regulations or 
rules there may be, it is, I think, the way in which these are in practice inter- 
preted and worked which is ultimately of real importance. 

The system of criminal law and procedure there is based upon a code which 
is called, when translated, the Fundamentals of Soviet Criminal Legislation, the 
Judicial System and the Criminal Court Procedure. That code is applicable to 
the whole of the Soviet Union. It came into force in 1958 and its requirements 
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have to be complied with by the laws of the various constituent unions of republics 
and autonomous regions. Within the USSR are fifteen union republics which 
in turn include a large number of autonomous regions variously graded. Each 
of these republics and other autonomous regions has its own judicial system headed 
by a supreme court. 

The bulk of the criminal and civil cases in these unions and regions are heard 
in what are called Peoples’ Courts in the various unions and regions. Appeals 
from them are heard by regional courts—in cities, city courts—and these courts 
are also courts of first instance for the hearing of certain particularly important 
criminal or civil cases. : 

The next higher court is the Supreme Court of the union republic, and the 
highest court of all is the Supreme Court of the USSR. That court is the ultimate 
court of appeal and it also exercises a supervisory and indeed administrative 
function. It can on occasions, of its own motion call in cases from other courts for 
examination. Indeed it did shortly before we were there, for example, call in all 
cases from all the union republics involving intent to murder, so it could settle and 
lay down general policy and general lines on which questions of intent to murder 
should be settled and decided and the way in which the law regarding it should 
be administered. 

The Peoples’ Courts, and indeed all courts when sitting in the first instance, are 
comprised of a judge and two people’s assessors. An important feature of their 
whole administration of justice is something on which they pride themselves: the 
close relationship that exists between the administration of their law and the people 
and the close touch in which people are kept with the administration of the law. 
All the judges and assessors are elected by various bodies and in various ways 
according to the particular courts to which they belong. Thus, judges of People’s 
Courts in a district or city are elected by citizens of that district or city, by secret 
ballot, for a term of five years. Peoples’ assessors for Peoples’ Courts are elected 
at general meetings of factory or office workers at their place of work or residence, 
and at meetings of members of the armed services in their units, for a term of two 
years. When discharging their duties the assessors have the same rights and 
powers as the judge. 

The code provides that in the administration of justice the judges and the 
assessors are independent and subordinate to the law alone. In this connection, 
however, the concept of independence appears to be somewhat different from ours, 
since the code also provides that the peoples’ judges are to report back systematic- 
ally to their electors on their own work and the work of the Peoples’ Court and 
further provides for accountability by all courts to the various bodies by which 
they have been elected. Moreover, an article of the code provides that judges and 
peoples’ assessors may be recalled and deprived of authority before their term of 
service has elapsed only by their electors or by the body electing or by force of a 
court sentence passed on them, though as to the last mentioned it is fair to say 
that the code provides certain restrictions on the preferment of criminal charges 
against judges. Further, there are special regulations under their law governing 
the circumstances in which judges and assessors can be recalled before the end 
of their term. But the power to recall remains, subject to these regulations, and, 
as I say, the accountability to those who elect them, which is a concept of 
independence somewhat foreign to our own ideas of independence. 

Judges are elected from many sources. They are elected from the collegium 
of advocates or from procurators (of whom I shall be saying something more 
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directly) or from procurators’ staff or indeed from graduates at university. In 
that respect one had an interesting sidelight on their approach to the choice of 
judges. When we were at Moscow University we had an interesting discussion 
with the Dean and others, in the course of which he told us that gradua- 
tion took some four years and thereafter graduates could go on to become advocates 
which involved a period of six months of something approaching what we would 
call pupillage though somewhat more intense and strictly supervised. It is note- 
worthy that there was then power to direct them to go to practise as advocates in 
whatever particular part need existed at a particular time for a period at any rate 
not exceeding three years. But having graduated, he said, if a graduate was 
regarded as especially good he could be elected a judge, and indeed it is in the 
constitution that any citizen of the Soviet Union is eligible to be elected judge. 

I asked, in these circumstances, whether this meant there could be a judge with 
no practical legal experience at all. He agreed that this was so but indicated that, 
before going as students to the university, people had usually been doing other 
work, and he intimated that they were not particularly interested in ensuring that 
judges had any particular legal experience but it was experience and knowledge 
of the world and life generally, gained from practical work, which fitted them to be 
judges. I myself thought that, while this was a good qualification when dealing 
with peoples’ assessors, it seemed a curious approach to choosing the right type 
of persons to be judges. 

The Supreme Court of the U.S.S.R., of which we saw the President, as we 
did the Presidents of each of the divisions, was impressive, and I think we were all 
impressed with the judges with whom we held discussions there. I am not now 
necessarily speaking for the rest of my delegation, but I personally was not so 
impressed with the standard of the judges in the other courts; and possibly in view 
of the approach to the type of person selected, that is understandable. 

In addition there are courts known as Comrades’ Courts, which are formed at 
factories, offices, institutions. These consist of persons elected for a term of one 
year by secret ballot at the meeting of the workers at the factory, office or other 
institution. They deal with breaches of labour, discipline, what is referred to as 
unworthy conduct in public places or other anti-social actions to which no criminal 
liability is attached. These courts play a very important part in the maintenance of 
discipline and order in the factory and enterprises generally. Their powers include 
the issue of a warning, the issue of a reprimand, with or without publication in 
the Press, the imposition of a fine of a limited amount, up to ten roubles. The 
court may also raise the question of the demotion of the offender. 

Here again, however, one found their concept was perhaps somewhat different 
from ours as to what was involved in a court. When our delegation were meeting 
the members of one such Comrades’ Court I asked what the procedure was for 
obtaining and presenting to the court the evidence necessary to establish the guilt 
of the accused. The lady who was the chairman of this particular court replied 
that no problem arose with regard to this since they never had people before them 
who were not guilty. This, of course, may be a true statement of many courts, 
but it is not the normal approach—much as I might applaud it as Director of 
Public Prosecutions. 

It is fair to say that in respect of the true criminal courts the code quite clearly 
provides for the onus of proof to be on the prosecution, for the accused to have the 
right to know with what it is he is accused, for the making of statements and 
adducing of evidence in respect of the charge. Further, he has the right to be 
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represented by counsel, and indeed in certain circumstances—this covers all the 
major offences—he must be represented by counsel, and under the code is 
specifically given the right to the last word, which is something which we, after all, 
only fairly recently achieved in this country. 

An outstanding feature of their system is that they rely and insist, I believe 
quite genuinely, on what is called legality. In a very broad sense that can be 
related to what we should call the rule of law, though it is a good deal wider as 
interpreted and used by them. In this connection a most—indeed, I think it can 
fairly be said, the most—important person is the Procurator-General of the 
U.S.S.R. I may say that it was with considerable difficulty, and of course some 
reluctance, that I endeavoured to disabuse them of the idea that the Director of 
Public Prosecutions was anything like the same person with the same power in this 
country as the Procurator-General was and is in the U.S.S.R. There are 
procurators in each of the union republics and other autonomous regions, carrying 
out the duties and exercising the powers of the Procurator-General in those unions 
and regions. But they are all subject to the supervision of the Procurator-General 
and indeed he has the power of vetoing their appointment. 

The Procurator-General’s duties are diverse. They include the preliminary 
investigation and subsequent prosecution of all important cases. He has the 
responsibility for ensuring legality in the work of the courts. He is called upon to 
give rulings. It is his duty to protest, as it is called, which is a form of appeal, 
regarding decisions of the courts, whether criminal, civil, divorce or any other, if 
he regards them as illegal. It is his duty to protest against any sentence which is 
illegal. He supervises the function of factories and public enterprises and 
the work of arbitrators at arbitrations. In all these matters his duty is to intervene 
if he considers that there is illegality, if rules or regulations are made in factories 
which are ultra vires, or if the labour laws are not being properly enforced or 
obeyed. In all these matters he has a power, and indeed a duty, of intervention 
at all levels. 

He has this power to intervene so far as the courts are concerned in any case, 
whether or not it is one in which he was originally concerned, and to appeal or 
protest against a decision to a higher court. Although not a member, he attends 
meetings of the Council of Ministers of the Supreme Soviet whom he advises. 
He is therefore a potent figure throughout the land. 

The Procurator-General when we were in Russia was General Rudenko. I 
think he is still Procurator-General, though fairly shortly to retire after his second 
term of office. The term of office is seven years. General Rudenko was the second 
prosecutor at the Nuremberg trials on behalf of the Soviet Union. 

It will therefore be seen that the Procurator-General’s duties embrace super- 
vision, from the point of view of legality, of the whole government, and judicial 
machinery. 

The initial inquiry into alleged criminal offences is made, as here, by the 
police, called there the militia. They are controlled by the Ministry of Social 
and Public Order. On a very rough basis it would approximate to our Home 
Office. In all but very minor matters, however, the inquiry has to be handed over 
to the Procurator-General, and he has a department, one of the many departments 
of his office, of investigators. Lawyers are employed as investigators and they 
carry out what may be regarded as the preliminary investigation and decide 
whether there is sufficient evidence to justify a charge being made and the person 
concerned being brought to trial. 
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As I say, the initial inquiry is made by the police, or militia; and when we 
were having an interesting interview with the Minister for the Preservation of 
Public Order in Moscow I asked him questions with regard to this, and intimated 
to him that in this country we had a rule (though some of us thought it might 
with advantage be at least modified) that suspects need not answer any questions 
put to them by the police and must indeed be told by the police that they need 
not answer any such questions. I asked him what the position was there 
concerning the militia. He said, “Oh, suspects must answer questions.” The 
militia could detain them for 48 hours for questioning, but at the end of that time 
they must be handed over to the ever present Procurator-General, who would 
decide whether there was sufficient evidence on which they should be charged and 
tried. But they must, he said, answer questions. 

In these circumstances I said, “Well, Minister, what happens if they won’t?” 
He looked at me with an air of complete bewilderment at the idea that anyone 
should come and ask such an obviously silly question, and said, “We have never 
had such a thing.” I ventured to suggest that perhaps he meant that was so at the 
end of the 48 hours. However, he assured me this was no problem at all so 
far as they were concerned. This to some extent perhaps emphasized a little a 
difference in approach between their system and ours. 

Another interesting point, in passing, with regard to the approach in this matter 
is that he was very proud of the fact, for which indeed throughout our tour we 
found universal pride, that there had been, as was no doubt truly asserted, a sub- 
stantial drop in their crime rate. He told us there had the previous year been a drop 
of 11 or 12%. I said, “You are to be congratulated on this. But, so that we may 
get the position in perspective, could you tell me the present figures of crime and 
the figures they have dropped from?” I was immediately met with the answer, 
“We do not publish figures of this sort.” Beyond that one never got. This 
obtained also when we went to their penal institutions, by which I was in the main 
impressed, but the same kind of reticence on certain matters remained. 

As to their concept of crime, this is fairly wide by comparison with our own. 
An article in the Fundamentals provides that 

“a crime is a socially dangerous act or omission of an act described in criminal 

law that transgresses against the Soviet social or state system, the socialist 

system of economy, the person and the political, labour and property or other 
rights of the citizen and any other act that transgresses against the socialist law 
and order and is defined in criminal law as dangerous to society. An act or 
omission, even if formally embodying the elements of an act defined as crime 

by criminal law but which on account of its triviality does not constitute a 

danger to society is not deemed a crime.” 

So it will be seen that their concept of what is a crime is very wide ranging. 

As to responsibility for crime, the code provides that 

“persons who have reached the age of 16 years before the commission of the 

crime are criminally responsible. Persons between 14 and 16 years are held 

criminally responsible only in cases of murder, the deliberate infliction of bodily 
injuries affecting the health of the victim, rape, bandit attacks, larceny, rowdy- 
ism with evil intent, the deliberate destruction of or damage to state public 
property or personal property of citizens having grave consequences and also 
the deliberate commission of acts liable to wreck a train. If the court finds 

a person under the age of eighteen who has committed a crime which does not 

constitute a serious social danger can be reformed without being punished as 


26 MEDICO-LEGAL JOURNAL 


a criminal, it may apply in the case of such a person compulsory educational 

measures that are not to be considered the punishment of a crime.” 

Then, on the subject of the responsibility for crime, there is an interesting 
provision by contrast with our own as to mental state: 

“A person who at the time of the commission of a socially dangerous act is 
non-compos mentis, that is unable to account for his actions or to govern 
them as a consequence of chronic mental disease, temporary mental affliction, 
weak mindedness or some other morbid state is not held criminally responsible.” 

One cannot help but feel that in this country the psychiatrists would have a field 
day if this were adopted as our standard. That is not to say they do not already! 

“Obligatory medical treatment as defined by the legislation of the union 
republics may be applied to such a person by order of the court. 

“A person who at the time of the commission of a crime is compos mentis 
but who before sentence is passed by the court is affected by a mental affliction 
that deprives him of the possibility of accounting for or governing his actions 
is also not liable to punishment. On the order of the court, compulsory medical 
treatment may be applied to such a person and on recovery from his illness 
he may be liable to punishment.” 

That is the main provision at any rate as to responsibility for crime. 
Then, as to the sentence that can be imposed, the code provides that 
“persons found guilty of crime may be sentenced to the following basic 
penalties: 


1. deprivation of liberty 

2. transportation 

3. exile 

4. corrective labour without deprivation of liberty 

5. deprivation of the right to occupy a certain post or engage in certain activity 
6. fines 
7. social censure.” 


By “social censure” is meant public censure of the guilty person by the court, which 
where deemed necessary is brought to the notice of the general public through the 
press or by other means. 

The death penalty is imposed in certain exceptional cases. They say: 

“Sentence of death by shooting as an exceptional measure may be applied 
until such time as it has been fully abolished”— 

I do not think it had been fully abolished at the time we were there; indeed, we 

were told it had not been— 
“in cases of high treason, espionage, wrecking, terrorist acts, banditry, pre- 
meditated murder under aggravating circumstances provided for in the articles 
of the criminal laws of the U.S.S.R. and the union republics which determine 
liability for premeditated murder, murder in wartime or at time of battle. The 
death penalty may also be inflicted for other particularly grave crimes in cases 
specially provided for by the criminal legislation of the U.S.S.R.” 

One such instance, we were told, was for rape where it was committed by several 

at the same time. 

“The death sentence may not be passed on persons under the age of 18 
years at the time the crime is committed or on women who are pregnant at the 
time the crime is committed or at the time a sentence is passed.” 

Those were in the main the sentences that could be passed. 
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Corporal punishment is completely abolished and indeed if one asked anyone 
about it they were emphatic in their denials of corporal punishment and indicated 
that this was a relic of the past which has long since been abolished in the civilized 
state of the Soviet Union; and this applied to offences in prison as to offences 
outside. For nothing was corporal punishment ever permissible. 

As to the penal system, the court can sentence a person to imprisonment 
followed by a specified period in a labour or correctional institution. The 
particular regime to which one should be subject is specified, and nothing can 
alter that regime short of a return to the court and an order by the court altering 
the regime. That is to say, it could not be made more severe, or less severe, than 
that which the court had ordered. 

Varying severities could be ordered. The least severe was the general regime, 
which it was said was used for first offenders and for what were regarded as not 
serious offences. There were also the strict regime and the very strict regime. 
People who had been sentenced to death and reprieved were confined to the very 
strict regime. 

We went to three institutions. One was a prison in Moscow. It was a remand 
prison and was, I suppose, not unlike, for example, Brixton prison in most respects. 
Certainly there was nothing particularly attractive about it. Nor was there any 
suggestion that it fulfilled any particularly useful purpose so far as the people 
incarcerated there were concerned. It was essentially a remand prison. It was 
not used to any appreciable extent to keep people there for any length of time; they 
were awaiting trial. 

In the cells we were shown I think there were three prisoners in a cell. They 
seemed quite tolerably content and did not have very much to do. They were 
not put on any particular work very much at that time. It was a very ordinary 
sort of place. I do not think those in the Soviet thought particularly highly of it. 
They were at pains to tell us they had very few prisons. I think they asserted, 
though I do not know I was wholly convinced, that they had only eight 
throughout the Soviet Union. It was an old-fashioned type of prison that had 
recently been decorated, but in other respects it was gloomy and dismal. 

The labour camp to which we went was a very different place. It was for the 
general regime; that is, the least strict of the regimes. I think we were all satisfied 
that it was, so far as one could judge, an ordinary, typical labour camp of that 
regime as distinct from the institute for juvenile delinquents to which we went 
which I felt was something of a show-piece, to be shown and no doubt was shown 
to a very large number of people who had the good fortune to visit there. At the 
labour camp were were allowed to see, and did see so far as I know, anything we 
wanted to see. We were allowed to talk, and did talk, to any prisoner without 
any interference, save of course that we had to speak to him through interpreters 
because otherwise he did not understand us and we did not understand him. 

The sentences of the prisoners there were appreciably longer than anything we 
would envisage, I think. We talked while there to a young man in his mid- 
twenties who had been convicted of what we would call causing death by dangerous 
driving. ‘True he was said to have been drunk at the time, and he was by occupa- 
tion a lorry driver. He was sentenced to five years’ imprisonment, having 
no previous criminal record of any sort. On the other hand, he would if he 
behaved himself, as no doubt he would, be released or be eligible for release after 
two and a half years, one half of that sentence. But even two and a half years for 
death by dangerous driving would be by our standards a considerable period. 
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The thing that first impressed me particularly about this place was the work 
being done. There were not what are perhaps best described as the industrial 
relations problems and difficulties which we have in dealing with the provision of 
work for prisoners. Prisoners were provided with really sensible work. They had 
first-class engineering workshops. They were producing motor vehicles. They 
were not making the engines but were assembling them, making the bodies, paint- 
ing, doing the electrical work, wiring and so on, and eventually turning out the 
finished product. There was, or so it seemed to my somewhat untutored eye, a 
reasonably high standard of production. 

The prisoners were paid the ordinary rate for the work. They had stopped 
from their pay a proportion for the cost of their keep at the camp; they had a 
proportion stopped for the support of their families; and I think they had (though 
I could not get this point quite clear; it was not always easy to be clear through 
the interpreters) some system whereby a proportion was allocated for compensa- 
tion for victims. This I found impressive and it was something one had not 
wholly expected to find in a Russian labour camp. 

Something else I did not expect to find was that there was provision for the 
prisoner to have, for two or three days, his wife and family as visitors. A room 
was put aside for them and the man was taken off work. This of course was a very 
high privilege from the man’s point of view, and we were told that it was found 
to result in the most beneficial rehabilitative effect and in particular of course in 
keeping the family together as a unit instead of there being a sudden and complete 
break necessitated by a prison system in which no such contact was arranged or 
allowed. This privilege was permissible once every three months in a general 
regime, and I was told it was once every six months for the strict regime. No doubt 
it was a privilege that could be lost by misconduct. 

A marked feature of the labour camp, and of the juvenile delinquents’ institu- 
tion, was the importance which the Russians appear to place on one’s reputation 
with one’s fellow workers, those with whom one is in association. This is marked 
at almost every level of their penal system. It will have been noticed that one of 
their sentences was social censure, which included one’s behaviour being brought, 
if the court thought fit, to the notice of the general public through the press or by 
other means. Again, in the Comrades’ Court one of the most effective sanctions 
was to be, so to speak, posted as a defaulter and to lose status and respect from 
fellow workers. 

The camp had a similar system. The position was shown on boards which were 
put up. People who did well were posted as having done well and allocated marks 
and so on for the way in which they behaved and carried out their duties. Success 
in the engineering shops was similarly notified on the boards for all to see. Those 
who misconducted themselves were notified. By the side of their name little 
caricatures were put depicting the particular offence or type of offence involved. 
A lazy man who would not get up was depicted as snoring in bed; one who did 
not work properly was similarly depicted. These quite amusing caricatures and 
slogans were shown throughout the camp, urging the desirability and advantages of 
working well and obeying the rules and of being eligible for early release by good 
conduct; equally, there were slogans depicting the dangers and hazards of miscon- 
duct of various sorts. It was plain that great importance was placed upon the effect 
this has, and I think we might not do badly to ponder a little here on this point. 
In other words, importance was placed on the reputation given one by fellow 
workers. I think this idea was turned to good account in their penal system. 
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Perhaps before concluding I should say just a word or two about the advocates. 
There is a Collegium of Advocates which claims, probably according to their own 
concept of independence, to have independence. A curious kind of legal aid system 
existed. It was a little complicated and difficult to understand, but the net result 
seemed to be that an advocate paid his fees into acommon pool. The litigant was 
entitled to the services of an advocate, and indeed could name his advocate. The 
fee was paid by him if he was a paying litigant; if he was not, the advocate drew 
his remuneration from the pool and had to leave in the pool 20% (it had just 
gone up to 20%) of his earnings in order to cover general expenses. 

Some advocates were elected judges, as I said, but one gained the impression 
that on the whole not very many did so become elected. The judiciary, I think, 
came more from the procurators in the various unions and their staff than from 
the advocates. We never heard them and had not the advantage of going into 
a court and hearing them in action, which we wished to do, and therefore it was 
difficult to judge of their standards. From discussions we had with them I got 
the impression that they were adequate though probably we would have said not 
of the highest calibre. None the less, they were probably reasonably efficient at 
their job. 

The ladies were much in evidence. They take a prominent part in this field. 
They feature in the judiciary I think to a greater extent than in ours, and I believe 
they are regarded with great respect, as indeed they are in other occupations there, 
whether medicine, surgery, engineering or anything else. One found virtually no 
difference between the sexes in this respect. 

We enjoyed the privilege of having two ladies as our interpreters. Both were 
legally trained. Between them they looked after us extraordinarily well, as did the 
manager who was allocated to us. He was a quite incredible chap. One had only 
to name something and it seemed to be there at once although it was otherwise 
unobtainable. 

We came back convinced that their vodka was good, their hospitality excellent. 
With some reservations about their judicial procedure, I think all of us, perhaps in 
varying degrees, were impressed with their penal institutions. I hope I have given 
you at least some idea of the judicial system, the criminal law and the penal system 
of the U.S.S.R. (Applause.) 


DISCUSSION 


The PRESIDENT said that they were all extremely grateful to Sir Norman for a 
talk which was of interest to all main elements of the Society, lawyers, doctors and 
members of the police. The subject had been treated in a comprehensive yet con- 
cise way. Whatever might be the political system of a country, whatever might be 
its situation at any given moment, an enterprising burglar would continue to burgle. 
It was a pity Sir Norman and his colleagues were not given an opportunity of seeing 
the Russian courts in practical action. Perhaps later in the discussion he would 
indicate the extent to which defending counsel there could exercise the same fearless 
independence as counsel at the English Bar did. The system of electing judges that 
had been outlined was in some respects similar to that used in some of the states of 
the United States although it was abandoned in other states there. A good friend of 
the President in the United States had told him that one of its merits was that it 
facilitated getting rid of judges who should have retired long ago. 

Many of them would be able to contribute to the discussion or wish to ask 
questions. Perhaps a member of the police would care to open the discussion. 


Mr. BLiss said it was noteworthy to hear that the procurator took over an investi- 
gation at the earliest stage of a case. Did that mean that someone acted as the agent 


30 MEDICO-LEGAL JOURNAL 


agent of the examining magistrate? 

As to the adducing of evidence, did the Russians perform in the way we did in 
calling evidence, or again rather more according to the system of the French whereby 
the evidence was almost agreed, as in a civil action, by the examining magistrate and 
there was much more argument on the legal points at the higher courts than we had 
at our courts of assize? 


Sir NorMaN SKELHORN replied that his impression as to the position of the 
police was that, after the preliminary inquiry into a case, after the procurator’s staff 
had taken over the investigation, they acted on the procurator’s behalf regarding 
inquiries that were required although they remained under the control of their own 
ministry. They were subject to the procurator’s all-embracing supervision as to the 
legality of what they did. The investigators acted to some extent as an investigating 
magistrate and to some extent as in England at committal proceedings. But all that 
was done by way of an investigation and not a judicial hearing. While the accused 
was entitled to be represented by counsel, he was not entitled to be represented at the 
investigation stage. Once the investigation was completed and a charge made the 
accused was entitled to representation by counsel and counsel was then entitled to 
have the detailed records of the investigation and all the papers relating to it, but 
he was not entitled actually to take part in or to appear for the accused during the 
investigation. 

As to the introduction of evidence, evidence was in the main oral. The Russians 
were proud of the fact that they were not prepared to accept a plea of guilty. They 
required the evidence to be adduced, although the accused was pleading guilty, to 
establish his guilt. Whether they required it to quite the same degree as when a 
person did not plead guilty was not very clear. That was regarded as an answer to 
any suggestion that pleas of guilty were not obtained by proper means. Investiga- 
tions of certain offences—particularly treason, espionage, propaganda against the 
state, and so on—were dealt with by the organs of security and not by the pro- 
curator’s investigators. But still the procurator general had power to intervene to 
secure legality. 


Master CLAYTON said they had been told that one Russian woman judge stated 
that no person was charged who was not guilty. That statement had been followed by 
laughter. Was it the impression in this country that the Russians did charge inno- 
cent people? The situation in Britain, one would have thought, was that 99°5% of 
persons charged with crimes were in fact guilty of them, and it was probably the 
same in Russia. The difference between the two countries might be in the results. 
In this country there were acquittals. If the judge referred to by Sir Norman was 
right, there would not be acquittals in Russia. Further, in this country the Court of 
Appeal also released prisoners as if they were not guilty. Did the Russian court of 
appeal to the same? 


Sir Norman SKELHORN said that the lady referred to was the chairman of a 
comrades’ court and her remark did not apply to the criminal courts of Russia. The 
suggested percentage of guilty people brought before the courts might be right. 
Certainly in his position he was glad to hear that virtually no one but a guilty person 
was ever charged in Britain. But that was not quite the point. Whether the vast 
majority of people charged in this country were guilty or not, they were not con- 
victed unless evidence was produced to prove their guilt. 

As regards the criminal courts in Russia, the Russians were adamant about the 
onus of proof of guilt being upon the prosecution and they would not accept a plea 
of guilty without supporting evidence. It was the approach in the comrades’ courts 
that was different. 

The appeal courts in Russia had power in certain circumstances to quash and 
release; in other words, to acquit people. Conviction might not be expunged for 
all time; it might be that the person was still convicted but released from prison. 
The technical position in that respect was not made clear. 


The PresivenT felt that sexual offences should be borne in mind. Anybody who 
attended courts of assize with regularity would know that there were dozens of cases 
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in which a girl alleged she had been raped, but it turned out that she had consented 
and the prisoner was rightly acquitted. One would imagine the same situation 
might prevail in Russia. 


Mr. Ascuer asked what the position of the KVD was in the Russian legal system. 
Were the organs of security outside the law? In crimes of espionage, treason or 
propaganda the organs of security took over. Who decided whether they should 
take over or whether the procurator general should? Were there any rules binding 
the organs of security so that if one were placed on trial for espionage, treason or 
propaganda one had the same rights as if on a charge for rowdyism with evil intent 
or one of the other less heinous offences ? 


Sir NorMAN SKELHORN answered that the code specifically set out the particular 
offences in respect of which the organs of security were responsible for investigation 
as distinct from those where the procurator general was. The procurator general, 
none the less, had an overriding right of supervision as to the legality of any investiga- 
tion. An investigation having taken place and a charge for treason, for example, 
having been preferred, the matter went to the military division of the supreme court 
for trial. 

He himself had asked why there should be the distinction if the rules were the 
same in both divisions. The reply, in effect, was that, broadly speaking, in such 
matters as treason service secrets might be involved and disclosed and it was there- 
fore appropriate for them to be handled by the military division albeit that the law 
was the same in both divisions. Within limits that seemed to be reasonable, save 
that the type of offence handled by the military division was wide and included 
propaganda against the state and such crimes, so the Russian explanation was not 
wholly satisfactory. The situation was not without its significance but it did not of 
itself appear particularly sinister. 


Dr. LETITIA FAIRFIELD asked whether Sir Norman could throw some light on the 
case of Gerald Brooke which was still developing and raised some interesting legal 
points. It seemed to show that the Russian system could be applied in a very remark- 
able way. It might be interesting to hear about the potentialities of the threat to 
re-try a man, apparently on the same facts, and being determined beforehand that 
he should receive an extended sentence. 


Sir NoRMAN SKELHORN replied that he was in no better position than anyone else 
present to know the details of the sase. The question of visits, for instance, must 
depend on the regime to which a man was sentenced. He had not seen stated 
precisely the regime to which Gerald Brooke was sentenced, although it was obvi- 
ously not the general regime but one of the stricter regimes. As to whether any 
visits should be allowed in this case, he did not know. Certainly if what was said 
in many of the discussions with the Russians was true, the procurator general should 
have intervened. The procurator general had personally assured the delegation that 
every prisoner had the constitutional right to write to him personally and that letters 
addressed to him from prisoners, although later passed on to others, were seen by 
him. It was undoubtedly his duty, quite specifically put upon him under the code, 
to ensure the legality in the treatment of prisoners according to the regime to which 
they were subjected. The case in question might of course illustrate a difference 
between theory and practice. / 

It might be that under the law of the U.S.S.R. Gerald Brooke could be charged, 
although on the same facts, or possibly on slightly different facts, with another and 
graver offence. Prejudgment had been intimated in the press. Sometimes even in 
cases in this country the press came very near to trying them before they went to the 
courts. No one was necessarily bound by press views, and he would not have thought 
that what they said necessarily amounted to prejudgment of the issue. On the other 
hand, it was pretty clear that if further action were taken in this instance the sentence 
which would be passed for the graver offence of espionage was likely to be sub- 
stantially more than that passed for the lesser offence. The case had in fact been 
raised in Russia and representations were made by the delegation’s leader. They 
were courteously listened to and it was said they would be put before the right 
quarter, but nothing more had happened. 
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Mr. Yauupa said that, as they had expected, the Director of Public Prosecutions 
had put the case very fairly before them, but perhaps he would not mind being 
cross-examined on one or two points. He would like to know what was the one 
reason or another for which the delegation were precluded from seeing or witnessing 
a trial. Did they have before them at any time a transcript of a trial, so that they 
could make up their minds even from paper what kind of trial one might expect or 
enjoy in Russia? He would like to know whether Sir Norman himself or any other 
member of the delegation interviewed an accused person and found out about his 
position. He would like to know whether the Russians had such things as the 
English Judges’ Rules, because they provided a way by which, for well or ill, the 
judges kept some control over the police. What were the rules of evidence in Russia, 
if any, with regard to the admissibility of documents, statements, etc. ? 


Sir NorMAN SKELHORN said it was fair to point out that the delegation had a 
very tight schedule and throughout their tour were running behind time, as was often 
the case on such occasions. On two occasions, therefore, when they were due to go 
to a court they did not. On one occasion he had been rather sceptical when they 
were to see a peoples’ court in action. The delegation arrived to find that the court 
had been dealing with a divorce case. Owing to a last minute change of tactics by 
one of the parties a number of additional witnesses were required and the case had to 
be adjourned, and the delegation were confined to talking to the judge and his 
assessors. It was said there was no other case to hear. But when the delegation 
went through the court room afterwards there was a general air of expectancy and the 
number of people congregated in the court room was rather large if there was nothing 
to do. One’s impression was that in fact something was going to happen. But it 
was not established that there was a deliberate intention to prevent the delegation 
from hearing a case, although in the event they did not do so. 

They had not had any transcripts. In any case they would not have been very 
useful unless translated. And something might have been lost in the translation. 

The delegation had spoken to inmates in the labour camp. They were quite free to 
speak to them and did so without fetter through the interpreter. The only one he 
had spoken to personally was the man convicted of what amounted to causing death 
by dangerous driving. He appeared to have no particular resentment and certainly 
did not suggest that injustice had been involved. He appeared reasonably contented 
with his lot, though no doubt would have liked to leave the camp at the same time as 
the delegation did. ‘There was no reason to suppose his attitude was not fairly typical. 

Sir Norman did not know any details of the Russian rules of evidence; it was 
difficult enough to know the English ones. Broadly speaking, they were probably 
very much like our own, save that they might allow hearsay evidence to a greater 
extent. That was not necessarily a bad thing. At the moment the Criminal Law 
Revision Committee, on which he sat, were considering that point among others, and 
it might be that hearsay evidence should not be excluded on all occasions. 

To the best of his knowledge the Russians had nothing so antiquated as judges’ 
rules, indeed nothing that even approximated to ours. 


Miss ELizaBETH Havers asked whether the Russian system required that any- 
body who was arrested must be brought before a court or judge within a set period, 
or whether there was any form of habeas corpus. 


Sir NorMAN SKELHORN did not believe that any form of habeas corpus existed in 
the Russian system. Again, the procurator general really controlled everything. But 
accused persons could be detained by the police for only forty-eight hours and then 
the procurator general stepped in. A court could authorize an arrest, but apart from 
a court only the procurator general could. A duty was specially laid on him under 
the code to ensure that people were not kept without trial. That was a duty which, 
if some things one read in the papers were true, he must have overlooked or not 
carried out as effectively as he should. The procurator general was the linchpin of 
the whole set-up. He was virtually a D.P.P., an Ombudsman, and a legal adviser of 
the Law Reform Commission all rolled into one. 


The PRESIDENT said the time had arrived to close the meeting, again thanking 
Sir Norman for the great trouble that must have been taken in preparing the talk 
and for answering their questions so lucidly (Applause.) 
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WE have received a communication from New South Wales which expresses the 
intention of forming a society which is to be called the Northern Medico-Legal 
Society. The objects are the promotion of medico-legal knowledge in all its 
aspects. The project arose from conferences held in Armidale in 1966 and in 
Tamworth in 1967. 


In 1966 Dr. K. B. Noad, an expert in personal injury cases, gave a paper to the 
conference, which was followed by an address by Mr. W. D. T. Ward, a barrister. 
We wish the new Society success and feel that the two papers are worthy of 
publication as giving a picture of medico-legal work in Australia. 


PAPER PRESENTED AT THE MEDICO-LEGAL CONFERENCE HELD IN ARMIDALE 
ON SATURDAY, SEPTEMBER 24, 1966 
THE Doctor 1N Court 
By Dr. K. B. Noap 


WHILE proposing a toast to the medical profession recently a distinguished 
member of the Bar indulged in a fantasy in which members of the professions of 
law and medicine changed places. While describing the difficulties of a doctor 
in dealing with his client in this situation, the speaker rather shocked me by saying 
that the medical man would naturally think his client was telling him the truth, 
whereas in fact he would be telling him lies. This is a serious commentary upon 
human nature. 


It is not true to think that this is merely a failing of the present day, when 
materialism is possibly more evident than in the days of our fathers or our grand- 
fathers. It was ever thus. 


Bacon in his essay “Of Truth” says: “But it is not only the difficulty and 
Jabour which men take in finding out of truth, nor again that when it is found it 
imposeth upon men’s thoughts, that doth bring lies in favour; but a natural though 
corrupt love of the lie itself. ... It is a pleasure to stand upon the shore, and to 
see ships tost upon the sea: a pleasure to stand in the window of a castle, and to 
see a battle and the adventures thereof below: but no pleasure is comparable to 
the standing upon the vantage ground of truth (a hill not to be commanded, and 
where the air is always clear and serene), and to see the errors, and wanderings, 
and mists, and tempests, in the vale below.” 


Why is it that having sworn to tell the truth and asking God’s help to so do 
that men at once in many instances deliberately lie? In the courts unfortunately 
it is as Bacon says “for advantage, as with the merchant.” This advantage may be 
a material one which will result in pecuniary gain, or it may be to escape a penalty, 
or again, to discredit another person. Here the doctor often wonders what the 
lawyer’s private view of truth really is and if, in his light handling of it on 
occasions, he may run the risk of developing a different and perhaps warped view 
of truth. Was it not defined, one author writes, at least in the lay sense—rather 
well by the lady who, after some rather ineffectual cross-examination by Counsel, 
was asked, “Madam, do you know what the truth is?” ‘To which she replied 
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“Yes, young man I do. It is what has been manifest in the answers I have been 
giving to your irrelevant questions.” 

T am always slightly disturbed when one of my legal friends says “I got him 
off.” To me it always suggests a feat of verbal legerdemain and conveys a 
cynicism and an impression of sophistry which, if true, would be unworthy of an 
advocate. But it is probably just a figure of speech “un facon de parler” as the 
French say. 

It may be said with certainty that for the most part doctors do not like appear- 
ing in court and avoid it, if not like the plague, at least like influenza. “To the 
doctor the court means wasting valuable time to give a carefully considered 
opinion, perhaps based upon inadequate observation, for persons who cannot 
understand the details of the problem and who probably will not believe him” 
—as one writer puts it. 

There are some who enjoy such appearances because they allow a certain 
histrionic display, and because allied to such a temperament is an inevitable 
exhibitionism. But the average doctor goes unwillingly and with reluctance to 
the courts of law. Why is this? A well-known barrister, later a chief justice, said 
to me—“Why is it that the best doctors are unwilling to come to court?) Why 
should the courts not have the opportunity of having the best medical opinions in 
the land? Why should we have to rely upon a person described by that odious 
term—a professional witness?” ‘Those who practise the law may well be reminded 
that there is usually a great difference between the professional witness and the 
professional man who is a witness. 

The doctor may be of a retiring disposition and shun the public gaze but in 
the witness box he is made to stand forth for all the court to see. It may be that 
an appearance in court revives in the doctor memories of that examination system 
which has left deep psychical scars during his course in medicine. I think it was 
of Augustus Caesar that Suetonius records that he would wake crying out “Quintile 
Vare, legiones redde”—“Varus, Varus give me back my legions.” How many of 
us, years after graduation, have wakened sweating and in a panic from the night- 
mare of the final examination? Added to the examination memory is the anxiety 
that one of the examiners, in this case a lawyer, may be hostile—sometimes 
unnecessarily so—and there is the nagging suspicion that this examination is 
undertaken, not so much in the interests of justice, as to achieve an end in which 
it may be necessary to discredit him as a witness. 

Here is an extract from an article in Medicine, Science and the Law, “The 
majority of general practitioners avoid forensic medicine. It is time-consuming, 
interrupts the routine and rhythm of the day, and often (for lack of knowledge and 
experience) leads to being made to look a fool in the witness box. To make a so- 
called expert look a fool appears, on occasions, to be the sole object of the counsel 
for the defence in his cross-examination; and the doctor involved in this somewhat 
unseemly procedure frequently has assisted the defence by this lack of experience 
in presenting his facts, inferences and opinions, during his examination-in-chief. 
Unfortunately, this bully-ragging is apt to make the inexperienced “expert” witness 
angry—a state of mind of great value to counsel for the defence, who then care- 
fully, calmly and callously proceeds to discredit the witness to the mystification of 
the jury and a possible miscarriage of justice.” 

Here is an article from the Journal of the American Medical Association. “The 
physician should not expect the courtroom to be a hostile environment. Concern 
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lest this be the case has prompted the legal profession to participate in efforts to 
control abuses, both real and imagined. Concerned that improprieties may have 
occurred in the past, the bar has cooperated with the medical profession in the 
development and promulgation of an ‘International Code.’ (The National Inter- 
professional Code for Physicians and Attorneys was adopted by the A.M.A. at its 
annual meeting on June 26, 1958, and by the American Bar Association at its 
annual meeting on August 28, 1958.) Under the code the legal profession offers to 
the doctor ‘dignity and respect in the courtroom,’ ‘consideration of the pro- 
fessional demands on his time,’ and suggests that the members of the bar make 
‘every effort to conserve the time of the physician.’ It admonishes that ‘it is 
improper for the attorney to abuse a medical witness,’ and ‘it is always improper 
and unnecessary to embarrass or harass the physician.’ The code further pro- 
vides for the professional associations of the two professions to deal with com- 
plaints of improper conduct and suggests that ‘all such complaints or criticism 


should be promptly and adequately processed by the association receiving them’.” 


It is my impression that these methods are not those of the leaders of the Bar. 

It is probably this feature of advocacy which is at the root of objection by 
some members of the Bar to reports by doctors being produced in court as 
evidence. The barrister fears to forfeit the right to obtain from the medical witness 
some damaging admission which can be seized on and magnified for the benefit 
of the jury if one is present. 

An instance of the futility of insistence on a medical witness attending Court 
occurred recently in a case in which I was involved and made one of my rare 
appearances in the halls of justice. 

The case concerned a man who had been knocked off his bicycle by a motor 
car and had received severe head injuries. His own doctor had certified him as fit 
to resume duty but the departmental medical officer considered him unfit for duty 
and said he should be retired. Before making this decision however he requested 
that arrangements be made for a specialist examination. 

I saw the man on December 7, 1964. The scars on his head, traumatic and 
operative, and the loss of vision in one eye testified to the severity of his injuries. 
The man however avowed that he had never been fitter in his life, that he was 
walking miles and indulging in rock fishing. He felt frustrated and depressed at 
not being allowed to return to work. Apart from his loss of vision in one eye I 
could find nothing wrong with him so gave a report of my findings and my opinion 
that the man was fit to resume duty. 

I was asked to see him again on June 7, 1965. It was reported that he had 
lost a good deal of time from work because of headache, vomiting and dizziness. 
I wrote to his departmental officer in the following terms: 


“I must confess to being disappointed at seeing this man’s work record 
since I saw him last. However, once again, I could find nothing significant 
on physical examination—apart from the evidence of his injury. 


“The man is so keen to continue in his job as postman, and as his superior 
speaks well of him I would suggest that he be tried again for a further period 
of three months. He recognizes that this is his last chance.” 


I did not see or hear of the man again until a subpoena was left at my rooms 
and a garbled letter from a solicitor, dated September 7, 1966, which stated 
“Attached hereto is a subpoena in relation to the above mentioned case which 
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commences hearing before the Supreme Court in Sydney on Tuesday next 
September 13, 1966. I have been informed that you saw Mr. X in connection 
with certain applications for certain benefits because he was injured in a road 
accident on August 15, 1964.” This, of course, was entirely wrong as I had been 
asked to give an opinion on his fitness to return to work. 


On September 14 the solicitor rang my rooms and informed my secretary that 
I must appear at Court at 10 am. next day. On September 15 he telephoned to 
say that if I could be there sharp at 10 am., he would put me in “before 
the policeman.” 


I duly attended at 10 am. and knowing no one and not knowing what to do 
I took a seat in the Court close to the entrance door. Presently the door opened 
and an obvious counsel walked in followed by a man ungowned. Passing me he 
said “Are you Dr. Noad?”—which I admitted. He then said “You saw this man 
didn’t you and gave an opinion.” I confirmed this but as he prepared to move 
off I asked “What is this all about?” to which he replied “Oh he has been super- 
annuated” and passed to the Bar table. I was rather nonplussed. The man 
following whispered to me “If you are asked why you are here say a solicitor asked 
you. Don’t mention insurance before the jury.” He too passed on and my per- 
plexity deepened. At 10.5 the judge entered and for an hour proceeded to give 
reserved judgments involving comparatively small sums as damages. He proceeded 
to add a rider to his judgment that cases involving small amounts like these should 
not be brought to his court. I found myself in agreement with his Honour on 
this particular occasion. About 11.10 I was put in the box and counsel who had 
spoken to me elicited my particulars and asked a few questions of fact. A very 
senior counsel, whom I recognized, then rose and said “Who retained you?” I 
suppressed my indignation at this offensive question and replied that I had not 
been retained by anyone. After a few questions he said “Could I see this gentle- 
man’s notes.” They were were handed over and after another question or two the 
judge said “Could I see the notes?” He looked at them for a few minutes and 
then said “the answer is in the last paragraph of the doctor’s second letter” 
which he read and said to the bar “would you gentlemen be satisfied with that?” 
They agreed, 1 was dismissed and left the court completely mystified by the whole 
affair. But my patients had been kept waiting an hour and a half, my morning 
had been disorganized and all could have been avoided, and the time of the court 
saved, if simply my two reports had been admitted and read. 


I recognize, however, that such episodes are inevitable and that the solicitor 
could not have anticipated the caprice of the judge. I realize too that such events’ 
occur infrequently now and that there is a much greater effort on the part of legal 
practitioners to give medical witnesses every consideration and to reduce their loss 
of time to a minimum. The doctor must realize that the lawyer who requests him 
to give evidence can only estimate the time which will be required as he is quite 
unable to restrict opposing counsel’s time for cross-examination or anticipate other 
incidents which may cause delay. 


However I feel that the obscurity which surrounded the whole procedure is 
worthy of comment. Perhaps the legal parties knew that I don’t take sides and 
that, therefore, there was no need to enlighten me as to the details of the action. 


However an American authority states: “It is the function of the attorney 
who requests the appearance of the physician witness to acquaint the physician with 
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any possible problems, and to see that the rules of evidence will be applied fairly 
in the trial.” 


It is one of the penalties which the internal combustion engine has conferred 
upon society that it is not only capable of upsetting the economy of a country but 
also it provides the bulk of accident claims and hence the work of courts and legal 
practitioners who deal with injury. In 1965 there were 65,348 accidents involving 
motor vehicles. Of these, 1,151 people were killed and 29,157 were injured. 


Speaking as one who occasionally is asked to see a person injured—often two 
or three years before, and who has been dragged from barrister’s chambers to 
doctor’s rooms and back again—I cannot see the objection to cases of injury being 
dealt with by a tribunal as soon as the injuries have recovered, or have reached 
the stage when disability can be assessed. It would certainly avoid debasing the 
individual and risking the boredom and. degradation of character which follows 
months of fatiguing questioning by medical and legal experts, all in the hope of 
increased gain. 


It is the frequency of accidents in this day and age which makes medical 
evidence so necessary and important, and it is really the duty of the doctor to 
assist, rather than resist, the processes of the law and so both professions should 
work harmoniously together. This is where the value of societies such as ours 
is to be found. Lawyers and doctors meet and get to know one another which 
leads to a mutual understanding and tolerance to the ultimate benefit of both 
professions. As Keith Simpson—Professor of Forensic Medicine in the University 
of London—says “Both medicine and the law have emerged generally from the 
same social mould and it need only be added, I suppose, that in the eyes of some 
lawyers, some doctors are merely mouldier than others.” 


I do not know what the medico-legal content of the present medical course is 
but it would be a great advantage to the young graduate in medicine if some 
practical instruction could be given in the processes of the law, and what to do and 
what not to do in the witness box when giving evidence. 

The motto of the English Medico-Legal Society is “Veritas involuta in alto 
latet” (“Truth lies hidden in a deep well”). Bacon likens it to a “hill not to be 
commanded.” 

In either case an effort has to be actively made to reach it and it is the duty 
of societies like ours to encourage the highest standards in both professions so that 
truth, and therefore justice, will prevail. 


PAPER PRESENTED AT THE MEDICO-LEGAL CONFERENCE HELD IN ARMIDALE 
ON SATURDAY, SEPTEMBER 24, 1966 
Tue PERSONAL INyuRY CLAIM 
By W. D. T. (DEs) Warp or CouNSEL 
INDusTRY and modern inventions, appliances and gadgets have brought into the 
realm of human life far greater contact between man, the law and medicine. Third 
party insurance and worker’s compensation have increased the doctor’s contact 


with the courts and the lawyer’s reliance on the doctor’s assistance whilst many 
patients have become expectant litigants. This short talk is designed to assist 
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those who may not have frequent contact with the “personal injury claim” to 
appreciate some of the practical difficulties frequently encountered. 


I therefore propose to deal with the following matters: 
(a) The issues involved. 

(b) Some features of the law of evidence. 

(c) The medical report. 

(d) Some aids for lawyers in the medical field. 


(a) THE IssuEs INVOLVED 


The more important and usual issues affecting the consideration of the doctor and 
the lawyer are: 


1. Did the defendant’s act or omission cause the plaintiff’s injuries? 

2. What were the plaintiffs injuries? 

3. What disabilities have flowed and will flow from the injuries? 

4. What expenses have been and will be occasioned by the injuries and 
disabilities? 

5. To what degree has the plaintiff’s capacity for work, past and future, and 
his income earning capacity been affected? 


6. To what extent has the plaintiff’s enjoyment of life been affected? 


Generally speaking, it will be seen that these issues involve two main areas; is 
there a nexus beteween the plaintiff’s complaint or condition and the wrongful or 
negligent act or omission of another party, and what damages flow from the 
injuries? In worker’s compensation cases, these areas are broadly, “Did the 
worker’s injury or disease arise out of, or in the course of his employment,” “is his 
incapacity for work total, partial or permanent,” and “what is the percentage loss 
of a limb or the effective use thereof?” Damages are awarded on the general basis 
that an injured party is to be placed, as far as money can do it, in the same position 
as he would have been in, but for the incident leading to his injuries, and the 
addition of a reasonable sum for pain and suffering. The matters to be taken into 
account are, pain and suffering endured, past, present and future, the incon- 
venience and loss of enjoyment of life sustained, past, present and future, injury 
to health, any shortening of the expectation of life, and the present and future 
financial loss. These were expressed by Cockburn C.J. as follows: “We think that 
a jury cannot be said to take a reasonable view of the case unless they consider 
and take into account all the heads of damage in respect of which a plaintiff com- 
plaining of a personal injury is entitled to compensation. These are the bodily 
injury sustained; the pain undergone; the effect on the health of the sufferer, 
according to its degree and its probable duration as likely to be temporary or 
permanent; the expenses incidental to attempts to effect a cure, or to lessen the 
amount of injury; the pecuniary loss sustained through inability to attend to a 
profession or business as to which, again, the injury may be of a temporary 


character, or may be such as to incapacitate the party for the remainder of his 
life.” 


The law is concerned with a method of resolving disputes between litigants— 
maybe once upon a time by trial by ordeal by arms, now frequently by trial by 
ordeal by words. Else-Mitchell J. in one of his many medico-legal papers has 
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said: “If the objective of legal proceedings was to determine ultimate truth on a 
scientific basis, the hearing of claims would become impossibly complex, protracted 
and expensive and would not necessarily result in a more just solution of claims.” 
True it is, the law, when viewing questions of causation, looks to the probabilities 
arising from proven facts, and not scientific exactitude; when it looks at damages 
however, it includes consideration of matters where proof does not reach the state 
of probability, but may view the possibilities, e.g. early death, the happening of 
other accidents, or the onset of illness depriving a worker of full and continuous 
employment. 


Some illustrations from the medical field may be of interest, even if baffling to 
one or both professions: 


(a) death from leukaemia accepted as ensuing from emotional stress following 
trauma: Adamcik v. Commissioner for Government Transport [1960] 
C.L.R. 292; 


(b) a blow on the chest did not cause a benign tumor to become malignant 
because medical evidence could not say that the latter result ensuing after 
1 year was probably caused by trauma: Blackstock v. Foster 1958 S.R. 
(N.S.W.) 341; 


(c) the exertion of a waterside worker winchman was the proximate cause of 
a coronary thrombosis even though the doctors had a different opinion. 
Adelaide Stevedoring Co. v. Frost [1940] 64 C.L.R. 538; 


Note: Rich J.—“I am greatly impressed by the sequence of events. The 
deceased, who had arrived at an age (63 years) when arteriosclerosis afflicts 
mankind, was a stevedore’s labourer. On the day of his death he climbed 
up the jib of the crane and lay prone on the crane with his arms out- 
stretched, trying to replace a wire which had come off the jib. He failed to 
do so, returned to the deck and for some time, with his arms in a position 
raised over his head, helped in holding up a wire rope. Immediately 
after performing this task he collapsed. What weighs so much with me 
is the fact that he was brought to a standstill, as an ordinary lay observer 
would think, by the exertion he had undergone. I do not see why a court 
should not begin its investigation, z.e., before hearing any medical testi- 
mony, from the standpoint of the presumptive inference which this 
sequence of events would naturally inspire in the mind of any common- 
sense person uninstructed in pathology. When he finds that a workman 
of the not-so-young standing attempts in a posture calculated by reason 
of the pressure on the stomach to disturb or arrest the rhythm of the heart, 
a very strenuous task not forming part of his ordinary work, and then 
collapses almost immediately and dies from a heart condition, why should 
not a court say that there is strong ground for a preliminary presumption 
of fact in favour of the view that the work materially contributed to the 
cause of death? From this standpoint the investigation of physiological 
and pathological opinion shows no more than the current medical views 
find insufficient reason for connecting coronary thrombosis with effort. 
Be it so. That to my mind is not enough to overturn or rebut the 
presumption which flows from the observed sequence of events. If medical 
knowledge develops strong positive reasons for saying that the lay 
commonsense presumption is wrong, the courts, no doubt, would gladly 
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give effect to this affirmative information. But, while science presents us 
with no more than a blank negation, we can only await its positive results 
and in the meantime act on our own intuitive inferences.” 


And note also Dixon J. (as he then was)—‘First, I think that upon a 
question of fact of a medical or scientific description a court can only say 
that the burden of proof has not been discharged where, upon the 
evidence, it appears that the present state of knowledge does not admit 
of an affirmative answer and that competent and trustworthy expert 
opinion regards an affirmative answer as lacking justification, either as a 
probable inference or as an accepted hypothesis. .... Tempting as it 
always is, particularly in matters of bodily health, to argue from a sequence 
of external events, such reasoning is justified only when positive know- 
ledge or common experience supplies some adequate ground for believing 
that the events are naturally associated.” 


(a) existing otitis aggravated by the emotional trauma of hearing the 
propellers of a ship passing a man overturned in a ship boat. (Sutherland 
v. S.S. “Ayrefield” (unreported)); 


(e) if an injury resulting from accident is aggravated by medical treatment, or 
if surgical procedures adopted to remedy or alleviate the injury, cause a 
secondary traumatic or pathological condition or death, the total condition 
is to be attributed to the accident: Lindeman Ltd. v. Colvin 74 C.L.R. 
313 at 317. 


(B) Some FEATURES OF THE Law oF EVIDENCE 
The law of evidence is the content of rules as to 
(a) what matters are, or are not, admissible in order to establish facts, and 
(b) as to the manner in which such matter may be put before the court. 


I shall confine myself to a short discussion on several aspects of these rules. 
For many centures the courts have sought, subject to statutory exceptions, to 
permit only such evidence as is the “best” evidence to be admitted, and have 
sought to confine evidence to matters relevant to the issues. It seeks to hear from 
persons who have observed an event, not from those who tell of what they have 
heard of it. It wants a document produced rather than an interpretation or 
memorization of it. It permits testimony to be tested by cross examination which 
may even, besides testing recollection or seeking to add to or cut down what has 
been said, attack within limits the credit of the witness. It restricts the matters 
upon which a witness may refuse to answer without incurring the risk of being 
dealt with for contempt, and whilst it concedes the right of a person to claim 
privilege in respect of confidential communications to a lawyer it does not accept 
such a claim when made in respect of communications to a doctor. It recognizes 
the right of experts to speak not only of facts, but of opinions, but it permits the 
fact-finding tribunal to weigh the scales between facts and opinions and conflicting 
opinions. 

A doctor giving evidence is usually treated as an expert: Commissioner for 
Government Transport v. Adamcik 106 C.L.R. 292. In that case a strong attempt 
was made to upset a jury’s decision which relied upon a theory of a doctor against 
the evidence of many doctors to the contrary. It was conceded, that the doctor 
was qualified by training to give expert opinion evidence, but was not qualified in 
respect of matters upon which he gave his evidence, The High Court virtually 
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decided that the first concession excluded the limitation although some judges con- 
ceded that there may be some fields of medical science outside the qualifications 
of even a doctor. Fortunately for the lawyer, doctors show a disinclination to 
move outside the limits of their own fields of knowledge and experience, and it 
would seem that modern specialization will not decrease this disinclination. 
Clark v. Ryan 103 C.L.R. 486 is a good authority for the lawyer on who is an 
expert. Sir Owen Dixon stated once “The true functions of a scientific or medical 
witness may be deduced. They are, I think, three in number. First to supply 
the court with the abstract or general knowledge which is necessary to enable it 
to understand and use the considerations which should determine its opinion upon 
the scientific or medical matters involved in the issue before it. Second, to 
describe the material facts of medical or scientific significance, which the witness 
has observed himself. Third, to give his own inferences and opinions and the 
grounds upon which they proceed.” 


A witness must attend court when served with a subpoena (which issues from 
the court with Royal authority), and given the appropriate conduct money. 
Failure to do so can and has lead to penalty. Lawyers should endeavour to meet 
doctor’s convenience, and doctors should seek to co-operate remembering that a 
patient’s treatment often involves helping him finalize what has become a “cause 
celebre” or one of the most important personal events in his life. Fees for the 
non co-operative witness called are minimal determined by court officials; the 
co-operative witness may demand a proper fee, although litigation to a doctor 
may often be viewed under the concept of taking the bad with the good. 


A doctor, like any expert, may refer to notes to refresh his memory, and when 
he does, the lawyer about to cross examine may look at them to establish the true 
bases upon which the expert testimony is based. 


The expert should not become the advocate, though it is not unnatural due 
to uncertainties of diagnosis coupled with beliefs and prejudices, that doctors may 
give slanted testimony. The law does not require that a doctor’s evidence amount 
to dogma, or that it foreclose the exercise by the jury of its function to determine 
the ultimate facts. 


(c) THE Mepicat Report 


Every plaintiff seeking damages for personal injury is requested to submit to 
“a reasonable medical examination,” Supreme Court Rules Order XIV Clause 10, 
and it is a rule of practice to permit the plaintiff’s nominated doctor to attend 
an examination by a doctor nominated by the defendant, or for the defendant, to 
pay the fee therefor. This practice is to permit the examination to take place 
under proper safeguards. Lyle v. Nallys Ltd. 73 W.N. 277. J once read in an 
American publication his account of a deposition: 


“Q. (To the plaintiff client) You didn’t even learn his name? 


A. No, sir, I didn’t even learn it. I didn’t even know his name. I don’t know 
his name at all. 


Q. Well, how then did you know he was an insurance company doctor? 

A, Well, I just judged he was the insurance company doctor, just the way he 
handled me. He never gimme a damn thing. He just come in, looked at 
me. He said ‘How you feeling?’ Well, I told him my hip was about ready 
to kill me, and he said ‘Well you can go home in a day or two.’ And he 
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never gimme a drop of medicine or nothing. He wanted me to die! 
That’s the reason I figured out he was the insurance company doctor.” 


The medical report is a concise statement by the expert reflecting the facts 
ascertained from his examination, his opinions and conclusions. It becomes the 
basis of a lawyer’s approach to settlement of his client’s case or the conduct thereof, 
and the ready memory recall for the doctor. The better the report, the less chance 
of the doctor being required to give evidence—the case is more likely to be 
settled. The skimpier the content, the more enquiry there will be from the 
lawyer before the court case. In a personal injury claim today this document is 
of the utmost importance. A defendant, being usually represented by an insurance 
company, usually has little trouble getting medical reports, because it has the 
resources to pick and choose and pay for medico-legal specialists in each and 
every field. A plaintiff often has to rely upon his general practitioner who, whilst 
being humanely and professionally interested in his patient, doesn’t “want to get 
messed up in a law case.” A good report may save him. Sometimes he may 
properly be asked to write a new report to record only history, injuries, operative 
procedures and findings. This may be done to save him being called from afar 
to give evidence; the opinions can be supplied by the specialists on his admitted 
report. But in the first place, his opinions are the basis of the lawyer’s approach 
to his client’s case—they should be full, careful, informative. 


The report should contain all relevant material to which regard has been had 
in reaching a conclusion, and this often involves negative as well as positive find- 
ings. A sketchy report may lead to a counsel inquiring painstakingly and some- 
times bluntly in court. 


The report should contain matter which may, for the convenience of the lawyer, 
be set forth under headings as follows: 


1. History.—This sets forth a narrative of the history of particular injury 
which may come from the patient or from records. Statements by the 
patient are best stated as such. It should include details of hospitalization 
and operative procedures. 


2. Previous History.—Detail previous injuries, previous operations, working 
capacity. 
3. CompLaints.—This records the patient’s complaints from time to time. 


4. EXAMINATION.—Record findings, even if negative or not abnormal, if 
medical skill suggested at least that the particular examination should have 
been made—give angles of movement of limbs and percentage losses of 
limbs etc. 


5. SpectaList Tests.—Record the substance of radiologist’s report, electro- 
encephalographs and pathological and diagnostic testing. 


6. Opinron.—Set forth opinions as to what the patient has suffered, is suffer- 
ing and will probably suffer, and add possibilities which may occur, such as 
further operations. It is best to treat the future in terms of certainty or 
probability, or possibility. Endeavour to estimate cost of future treatment. 
Seek to specify the Plaintiff's probable working capacity, and if possible, 
be more specific than to say “fit for light work.” 


I have appended several specimen reports. 
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SPECIMEN Report No. 1 
May, 1965. 
Herewith a report regarding whom I saw on 4.5.65. 


History: She states that on 3.5.64 she was a passenger in a car in the rear seat. 
The car skidded on a wet road and hit a post. She was momentarily unconscious 
and has very sketchy recollections of the next few minutes. She was taken by 
ambulance to Hospital. She was kept in Casualty for several 
hours. She suffered the following injuries: 


1. Six fractured ribs on left side of chest and collapse of left lung. 
2. Injury to neck and back. 


She was X-rayed in hospital but had no definite treatment. When she returned 
home she coughed up blood and the local doctor was called. Her ribs were strapped 
with adhesive and she was given an injection. The following afternoon she was 
readmitted to Hospital and was in hospital for twelve days. 

After returning home she stayed in bed most of the time for six or seven weeks. 
She only got up to visit her son in hospital from the same accident. She then came 
under the care of . She was unable to do any housework 
for about four and a half months. During this time she was helped by neighbours 
and her daughter. She is now able to do all her housework. She has gradually 
improved since. 
Present Compaints: She has a very painful low back and back of neck. This pain 
radiates into the left shoulder region. The left shoulder has been painful ever since 
the accident and for quite a long while she was unable to lift her left arm. The 
pain in the neck is virtually constant and is worse when she goes to bed and some- 
times disturbs her sleep. The low back pain is periodic. This comes on particularly 
after sitting for a long period, lifting or working in a bent position, e.g. cleaning the 
bath. Pain radiates down throughout the right leg to the foot. There is often a dull 
nagging pain in this leg. 

She still has some pain in the substernal region of the chest but it is not sore. 


Previous History: After her last visit she had lost all pain in her back and could 
do anything. The pain in the coccygeal region also got completely better but is now 
rather sore again. 

On EXAMINATION: Posture and physique are satisfactory and she moves freely. 

Neck: No definite tenderness in neck. There is some tenderness in the left 
upper trapezius and behind the left shoulder in the scapular region. There is full 
neck movement with complaint of pain in the left side of the neck on full rotation to 
the right. 

Left shoulder: There is full movement but with marked subacromial crepitus 
and clicking. There is complaint of pain mainly at the back of the shoulder on 
extremes of all movements, especially internal rotation. No abnormal neurological 
signs in left arm. 

Back: There is full spinal movement and complaint of low centre back pain on 
full forward bending and rotation to either side. The lower limbs are equal in 
length and there is no wasting. Lasegue’s sign and straight leg raising are normal 
and painless. Ankle jerks and knee jerks are equal and active. There is no sensory 
disturbance or motor weakness. There is tenderness over L.V.5 and lumbosacral 
junction and in the region of the right sacroiliac joint. 

Chest: There is no tenderness now over the fractured ribs. 

Opinion: I consider she has continuing pain in her left shoulder and low back as 
a result of the accident she suffered on 3.5.64. Although I was treating her previously 
for low back pain in 1963, she had apparently made full recovery after manipulative 
treatment then and was having no trouble at the time of this injury, so I regard this 
accident as having caused a fresh aggravation to both her back and shoulder. 

I do not think any treatment is indicated at this stage, but she may have some 
permanent discomfort. I do not think it is likely to deteriorate and I think that as 
she is, she is able to carry on with her full domestic duties. 


Yours faithfully, 
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SPECIMEN REPorT No. 2 


T examined this man in my rooms today as arranged. 


History: He told me he was involved in a motor vehicle accident on the 

and was taken in an unconscious condition to where he remained 
some 14 days. He had cuts about the face, right arm and leg. His left eye was 
injured and was removed about one week after the accident. He says that prior to 
the accident the vision in both eyes was good and he held a driving licence. He said 
that since the accident he has had some difficulty judging distances and instances 
when on uneven ground around a job site. He says that he is required to climb on 
buildings and is less sure of himself now than formerly. He says that the right eye 
gets tired and at times things blur when reading and he occasionally gets headache. 


CLINICAL FINDINGS: 
Vision: Right Eye: 6/5 
Left Eye: Has been enucleated 
Mydriatric refraction: 
+ 1:99 
+02 


Right Eye: It has a normal tension and a clear cornea. The pupil is round 
and active and the media are clear. The fundus is healthy. 


Left Eye: There is some scarring across the nose and a cut through the 
margin of the left upper lid. There is an artificial eye in situ and this appears to me 
to be somewhat small. 


Remarks: His right eye is a healthy eye. It is somewhat longsighted and at 
examination today he welcomed this correction for close work. I think some of his 
symptoms would be relieved by this means. [I do not anticipate this eye will undergo 
any other than the normal age changes. He has made a good adjustment to the loss 
of his left eye and it is not usual to find such people climbing about buildings. His 
complaint of unsteadiness under such circumstances is quite understandable and if 
height is involved I think these risks are undesirable. Adjustment to difficulties in 
judging distances should take place, although he will always be under some dis- 
advantage in this regard. 


90. 


SPECIMEN REporRT No. 3 
Report: Intervertebral Disc Examination 


History: His history is quite long and complicated with the major findings in the 
abstracts from the clinical records of the hospital. The important features, however, 
are as follows: while working aboard ship, he lifted a 150 pound vice and felt a 
sharp snap in his lower back. This became progressively worse and also involved left 
leg. He remained in bed aboard ship for four days and then was transferred to the 
hospital. He received treatment with only temporary relief. On 

through an abdominal approach, the fourth and fifth lumber intervertebral discs were 
incised and grafts were inserted within these spaces. The operation was complicated 
by a collapse of the right lung. He remained at this institution until 

but returned on and remained until . His third 
admission was from to 5 


CompLaINts: At the present time, he states that he has continuous pain in the 
abdomen, occasional pain and stiffness in the back and in the left leg, and weakness 
in this extremity. 


EXAMINATION: The examination was that of a thin type of individual who looked 
older than his given age of 44. He complained of pain in the region of the first, 
second and third thoracic spinous processes on flexion and extension of the head. 
These movements were free, but it appeared as if there was a superficial clicking 
in the upper thoracic spine during the performance thereof. The general bodily 
posture was very poor with flattening of the chest, rounding of the upper back, and a 
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prominence of the abdomen, the lower half of which appeared to be distended. The 
anterior curve of the lumbar spine was normal, but the lumbar muscles were quite 
tense. He could bend forward only about 50% and in so doing complained of con- 
siderable pain in the back. Extension and lateral movements in the same area were 
also restricted. There was a nine inch healed abdominal scar reaching from above 
the navel to the symphysis pubis. The hips and knees moved well, and there was 
no evidence of spasticity in the lower extremities nor weakness in the muscles thereof. 
Sensory examination was negative. The knee kicks were active, but the left ankle 
jerk was diminished as compared with that found on the right side. The circum- 
ein of the right calf was thirteen inches; the left calf was twelve and three-quarter 
inches. 


SpecraList Tests: X-rays of the lumber spine showed the presence of the 
remnants of the pantopaque solution injected for projection of the protrusion of the 
intervertebral discs. There is an opaque body wedged in between the fourth and 
fifth lumber vertebral bodies and the fifth lumbar body and the top of the sacrum. 


Opinion: We have a man who has gone through a great deal since his accident. 
He is still, in my judgment, completely disabled in the performance of his regular 
duties, and I cannot state when, if ever, he will be able to return to them. So far 
as his history indicates, the back is still vulnerable and has been subjected to 
numerous recurrent episodes, pain and disability. I can make no comments about 
the abdominal complaints, as this is entirely out of my line. 


PostscripT TO Mr. Warnp’s PAPER 


Mr. Ward at the end of his paper directed attention to the joint statement made in 
1959 by the British Medical Association Council (as it then was), and the Incor- 
porated Law Institute Council (as it then was), concerning liability for Doctors’ Fees, 
and personal injury in running down and other cases leading to litigation. The 
text of this statement is contained in the Annual Report of the Incorporated Law 
Institute of N.S.W. for 1959 at page 20, and no doubt the Australian Medical 
Association could make the text of it available to doctors. In essence the statement 
points out that when a solicitor asks a doctor for a report, he does so on behalf of 
his client, the doctor’s patient, and the solicitor is not in these circumstances liable 
for the doctor’s fees and his name should not appear on the account as if he were so 
liable. 


